In elaboration of his position, the solicitor indicated
that it is the Secretary's policy to assert the informer
privilege even if that results in suppressing evidence
relevant and material to the gravity of the charge and to
the credibility of an operator's defense.  I fotmd this the
most bizarre twist on the policy of "cooperative enforce-
ment" yet encountered.  I have many times noted the common-
ality of interest between the so-called prosecution and
defense in these cases but never before realized the informer
privilege was being used to suppress evidence necessary to a
fair determination of the degree of culpability of an operator

I find it hard to accept that the solicitor is so
legally obtuse and ethically confused as to believe a grant
of confidentiality to an informer takes precedence over a
witness's solemn oath to tell the truth.  Or that the
informer privilege justifies palming off perjured testimony
in an adjudicatory proceeding.

I make these observations and findings because I am
disturbed, as I believe the Commission will be disturbed,
to learn of the extremes to which the solicitor may go in
turning a deaf ear to false and misleading testimony.  It
may be that in the eyes of the solicitor there is no con-
flict between "cooperative enforcement" and "vigorous
enforcement."  It may also be that "cooperation pays higher
dividends than confrontation" but when the "dividend" is
death or a disabling injury the law demands an honest
accounting-  Cutting corners with the truth through a cynical
assertion of the informer privilege is sharp practice.  If
countenanced through some misguided plea to "live and let
live" miners will instead die and public confidence in the
fair administration of justice will be sharply diminished.
I urge the solicitor to abandon the view that "truth is a
lie that hasn't been found out."

It is hornbook law that the informer privilege may not
be used to suppress evidence if it appears either from
evidence in the case or otherwise that an informer may be
able to give testimony necessary to a fair determination of
the guilt or innocence of a party.  The interest in protec-
tion against reprisal never outweighs the public interest in
a full and true disclosure of the facts in a Commission
proceeding.  Section 105 (c) provides specific protection
against any attempt by an operator to retaliate against an
informer witness.

The solicitor knew or should have known of the proce-
dures available under the law to bring his perceived dilemma
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